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OP1 NI ON

Franks. J.

Petitioner’'s petition for judicial review filed on
March 11, 1991 in Chancery Court, essentially charged that the
Civil Service Merit Board had adm nistered a civil service
test of 120 multiple choice questions for the position of Fire
Assistant Chief, and after the test had been scored, 12 of the

questions were ?thrown out? and the test papers regraded all to



the detrinment of petitioner. He asked that respondents ?make
avai l able to himthe 17 bad/difficult or dual answer
guestions, his answers to those questions and the keyed or
correct answers.?

On June 28 1991, the Chancellor in response to
petitioner’s conplaint, ordered a partial remand to the agency
to permt additional evidence to be entered. Upon remand, the
hearing officer admtted into the record three exhibits, but
reaffirmed his decision that the agency had acted properly.
There is no indication in the record that petitioner offered
any further proof at the hearing.

On Decenber 17, 1992, the Chancellor filed a
menor andum opi ni on wherein he gave the background of the case
as foll ows:

Fol | omw ng a departnent posting of notice of openings
for 8 positions as Assistant Fire Chief Petitioner
and ot her applicants took a 120 question nultiple
choi ce pronotion exam nation. Petitioner was one of
13 of the applicants who passed the exam nati on.
Thereafter, the Board reviewed the exam nation: the
Board threw out 12 of the questions, and ruled that
5 had dual answers. The effect of these post

exam nati on changes was than an additional 14
appl i cants, upon being re-scored, passed the

exam nation, increasing the pool of applicants for
the positions to 27. 8 of the applicants, not

i ncluding Petitioner, were pronoted into the
position openings. Sone of the 8 who were pronoted
had not passed the pronotion exam nation prior to

t he change in scoring.

The problemat this point is that Petitioner has not
been permtted to see or have identified, the
questions which were thrown out or decl ared dual.

The positions of the parties are not necessarily as
conflicting as m ght seem Petitioner, as he
requests, is entitled to exam ne the 17 exam nation
guestions at issue.



An appropriate order providing for discovery of the

17 questions may be entered; it shall provide that

the disclosure of the 17 question [sic] is only for

t he purposes of this proceeding, and that they shal

remai n and be kept confidential.

The Court then entered an order permtting the discovery
outlined in his opinion, and an order of dism ssal was entered
by the Court on August 25, 1995.

The issue on appeal as franed by petitioner’s
attorney is “whether a remand to the Chancery Court is
necessary to resolve unsettled factual issues regarding the
testing exam nati on, the pernmanent pronotion of all 8
enpl oyees who were previously pronoted on a tenporary basis,
and to clarify the record on what information ultimtely was
made avail able to appellant Ownenby.? Petitioner in his brief
af ter acknow edgi ng that the Chancellor’s order gave himthe
right to discover the 17 questions at issue observes:

For reasons not appearing in the record, several

nore nonths el apsed with apparently no action on the

Chancel lor’s earlier rulings.

The brief then states:

Nothing in the record verifies whether the
prelimnary review was conduct ed.

Agai n, several nonths passed with no verification in
the record of what transpired.

Plaintiff's brief then states:

Nothing in this record docunents exactly what

i nformati on or when any information was actually
made avail able to Captain Onenby or his counsel. A
transcript of an August 7, 1996 hearing before the
Chancel | or shows that Captain Oanenby’s new counsel
refers to having an expert go over the witten test?
and not having evidence that what was done with the
test was not within the acceptabl e standards.



The record contains no evidence that the Board acted
arbitrarily, capriciously or illegally. The record further
establishes that petitioner was accorded the opportunity to
di scover and evaluate the questions deleted fromthe test, and
the record does establish that petitioner, his counsel and an
?7expert? did ?go over it? those questions, and it was conceded
he coul d not show t hat what was done viol ated ?general ly
accepted standards for giving these tests?.

There is sinply no basis in this record to find that
petitioner was denied the opportunity to put further evidence
in the record before the Chancellor.

We find no basis for a remand. The petitioner had
the burden to denonstrate before the Trial Court that the
Board’ s action was either arbitrary, illegal or capricious,
and he has offered no evidence that the Board acted
i mproperly. Nor doe he tell us on appeal what evidence he
woul d present if a remand for further hearing occurred.
Moreover, we will not reverse the action of a Trial Court
where an appellant is responsible for any errors in the record
or who failed to take reasonable action to prevent errors.

See T.R A P. Rule 36(a).
W affirmthe judgnent of the Trial Court and remand

at appellant’s cost.

Her schel P. Franks, J.



CONCUR:

Houston M Goddard, P.J.

Don T. McMiurray, J.



